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DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of claims 1 through 4, which are all of the clains

pending in this application.

! Application for patent filed May 26, 1992. According to
appel lants, this application is a continuation of Application
07/587, 142, filed Septenber 24, 1990, now abandoned.
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The appellants' invention relates to a nethod of recovery
of tungsten from spent catalysts. An understanding of the
i nvention can be derived froma reading of exenplary claiml,

whi ch is reproduced bel ow.

1. A nethod for recovering tungsten froma conposition
consi sting essentially of a tungsten contai ni ng spent
catal yst, said method conpri sing:

a) digesting said catal yst in aqueous sodi um hydroxi de
solution wherein the nole ratio of said sodi um hydroxide to
said tungsten contained in said spent catalyst is from about
2.6 to about 4.2 and wherein the anount of water is sufficient
to dissolve the subsequently produced sodi umtungstate, at
at nospheric pressure and a tenperature of about 90EC for a
length of tinme of at |east about 1 hour to convert greater
t han about 77% by wei ght of said tungsten contained in said
spent catalyst to sodiumtungstate and forma sodi umtungstate
sol ution thereof and a residue containing the bal ance of the
starting tungsten; and

b) separating said sodiumtungstate solution fromsaid
resi due.

The sole reference of record relied upon by the exam ner
in
rejecting the appealed clains is:

W ewi or owsKi 4, 666, 685 May 19, 1987

Clains 1 through 4 stand rejected under 35 U.S.C. § 103

as bei ng unpat ent abl e over W ew or owski .
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Rat her than reiterate all of the conflicting viewpoints
advanced by the exam ner and the appellants regarding the
above-noted rejection, we make reference to the exanmner's
answer and to the appellants' brief for a conplete exposition
of the opposing viewpoints expressed by the appellants and the

exam ner concerning the above-noted rejection.
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OPI NI ON

I n reaching our decision, we have given careful consi-
deration to the appellants' specification and clains, to the
applied prior art reference, and to the respective positions
articulated by the appellants and the exam ner.

For the reasons which follow, we cannot sustain the
rejection presented by the examner in this appeal.

On the record of this appeal, the exam ner has not

carried the burden of establishing a prinma facie case of

obvi ousness with respect to the subject natter defined by the
appeal ed cl ai ns.

W ew orowski (colum 2, lines 10-48) discloses a process
for the renoval of nolybdenum and vanadi um from spent
catal yst. The process includes the | eaching of an aqueous
slurry of the spent catalyst in the presence of oxygen with
sodi um hydr oxi de and/ or sodium al um nate present in a | east
stoichionetric anmobunts to convert nolybdenumto sodi um
nol ybdat e, vanadi umto sodi um vanadate, and, any tungsten that
may be present in the spent catalyst to sodiumtungstate. The

oxygen pressure |eaching is taught to occur at a tenperature
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of about 150°-250°C and under a total pressure of about 150-
400 psig. (colum 2, lines 23 -29).

In Table 1 of Wew orowski, results from Exanple 1 of the
patent are reported. The examiner relies on Table 1 to show
that a | eaching test was conducted at 93°C? and at nospheric
pressure. The exam ner apparently acknow edges (Answer, page
4, lines 2 and 3) that exanple 1 does not disclose that
tungsten was even present in the spent catalyst treated in
that particular test run. Rather, the exam ner relies on
W ew orowski's disclosure in the abstract; colums 1-3; and
claim8 regarding the possibility of optionally recovering
tungsten from spent catalysts as a tungstate at relatively
hi gh tenperatures and pressures. According to the exam ner,

t hose di scl osures woul d have suggested the here cl ai ned
process of recovering tungsten from spent catal ysts including
the steps of using an atnospheric pressure and 90EC di gesti on

wi t h aqueous sodi um hydr oxi de.

2 W& note that the exam ner has not provided a
satisfactory explanation as to how t he exam ner concl udes t hat
93°C i s about 90°C (Answer, page 3).
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In our view, however, the present record does not afford
an adequate basis for concluding that an artisan with ordinary
skill in the art would have been taught to nodify the high
tenperature, high pressure extraction process of Wew orowski
to use a tenperature of about 90°C at atnospheric pressure to
| each and convert, w th aqueous sodi um hydroxi de, at |east 77
percent of the tungsten in a tungsten containing spent
catalyst to sodiumtungstate in accordance with the process of
appeal ed claim 1.

W note that patentee does not appear to ascribe any such
significance to the Table 1 results regarding the extraction
of nol ybdenum vanadi um and sulfur. Nor has the exan ner
furni shed any additional evidence regarding the recovery of
tungstate fromtungsten contai ning spent catal ysts using
aqueous sodi um hydroxi de | eaching at about 90°C at atnospheric
pressure conditions.

Rej ecti ons based on 8 103 nust rest on a factual basis
W t hout the use of inperm ssible hindsight gleaned from
appel l ants' disclosure. The exam ner nay not, because of
doubt that the invention is patentable, resort to specul ation,

unf ounded assunption or hindsight reconstruction to supply
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deficiencies in the factual basis for the rejection. See In

re Warner, 379 F.2d 1011, 1017, 154 USPQ 173, 177 (CCPA 1967),

cert. denied, 389 U S. 1057 (1968). CQur review ng court has

repeat edly cauti oned agai nst enpl oyi ng hi ndsi ght by using an
appel l ant's disclosure as a blueprint to reconstruct the
claimed invention fromthe isolated teachings of the prior

art. See, e.d., Gain Processing Corp. v. Anerican

Mai ze-Prods., Co., 840 F.2d 902, 907, 5 USPQ2d 1788, 1792

(Fed. Cir. 1988).

We di sagree with the exam ner's concl usi on of obvi ousness
of the clainmed nmethod, based on the Wew orowski patent as the
sol e evidence relied upon. In our judgnent, this rejection is

predi cated on the inperm ssible use of hindsight.

The decision of the exam ner to reject clains 1-4 under
35 U S.C. 8 103 is reversed.

REVERSED
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SHERMAN D. W NTERS
Adm ni strative Patent Judge

BRADLEY R GARRI S
Adm ni strative Patent Judge

PETER F. KRATZ
Adm ni strative Patent Judge
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